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The United Nations Sub-Commission on
the Promotion and Protection of Human Rights
(Sub-Commission) held its fifty-fourth session in
Geneva from 29 July to 16 August 2002. It was
the third year the Sub-Commission had worked
under its shortened three-week session and
restrictions against adopting country-specific
resolutions — both limitations having been
imposed by its parent body, the UN Commission
on Human Rights (Commission).

Among the important developments at
this session were ongoing and new studies
relating to terrorism and counter-terrorism; the
continued development of initiatives in the field
of economic, socia and cultural rights; the
convening of the first official session of the
Socia Forum -- designed to spark new,
innovative ways of addressing important social
concerns such as extreme poverty; and the
significant work of several of the Sub-
Commission’s working groups. While the Sub-
Commission has been making progressin
adjusting to the limitations imposed by the
Commission and in finding new worthwhile
subjects of work, afew governments have
continued to question whether the Sub-
Commission should exist at all and the
Chairperson of the Commission has been
pondering a significant change in the calendar
of the Sub-Commission in which its sessions
would be moved to December or January each
year in order to fit better with the annual
sessions of the Commission in March-April.

The 53" session of the Sub-Commission
had concluded before the events of September
11, 2001. Hence, the 54" session was the first
to confront the new post-September 11"
realities. The 2002 session was also set in the
context of continued serious violence in the
Middle East, ongoing conflict in Kashmir, news
stories anticipating a US-led military
intervention into Irag, Turkey’s announced
abolition of the death penalty on 1 August
2002, the execution in the U.S. of a Mexican
national, a U.S. Federal District Court decision
mandating disclosure of the names of persons
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still detained in connection with the events of
September 11", the coming into force of the
Rome Statute of the International Criminal

Court on July 1, 2002, and two optional
protocols to the Convention on the Rights of the
Child in January-February 2002. The year

2002 also marked the 50" anniversary of the
Convention against Torture. The High
Commissioner of Human Rights, Mary
Robinson, was scheduled to step down from her
post early the following month. The World
Summit on Sustainable Development was also
set to convene in a few weeks in Johannesburg.

Some have described the international
human rights movement as a complex system,
with interactions at multiple levels, amongst
many different types of actors. The Sub-
Commission at its 54" session illustrated some
of these systemic characteristics, as it struggled
to adapt to edicts from higher UN bodies
restricting its resources and the scope of its
deliberations, and as it adopted new approaches
for collaborating with other actors, both inside
and outside the UN system. The proceedings of
its working groups aso illustrated the different
stages of evolution of such groups and the
effects of different systemic influences. This
article will describe some of these systemic
relationships and effects in the context of the
deliberations at its 54" session.

The Sub-Commission consists of 26
individuals who are elected by the Commission
and act in their personal capacities rather than
as government representatives. Members serve
afour-year term, with half being elected each
even-numbered year. In 2002, 13 members had
been elected before the Sub-Commission session
began, including five new members, five re-
elected members and three persons who had
served as aternates previously and were now
elected as members. The mandate of the Sub-
Commission includes human rights standard-
setting and preparing studies of current human
rightsissuesin all parts of the world. Because
of itsrole in initiating action within the United
Nations human rights system and its

accessibility to non-governmental organizations
(NGOs), each year hundreds of human rights
activists from scores of countries travel to
Geneva to attend and address the session of the
Sub-Commission. This year, over 1,000 persons
participated in the Sub-Commission session,
from 104 governments and 106 NGOs.

The Sub-Commission develops
resolutions that are presented to, and are often
adopted by, the Commission on Human Rights.
Members of the Sub-Commission also prepare
working papers and comprehensive studies on
human rights problems and issues. Thisyear's
session generated 31 resolutions and 18
decisions. Since many treaties and other human
rights instruments have been promulgated, the
Sub-Commission has de-emphasized its
standard-setting function and has given greater
attention to developing strategies aimed at
promotion, problem solving, implementation,
and the effective use of international pressure to
improve human rights situations around the
world.

Each year the Sub-Commission elects a
Bureau to lead the session, with one
representative from each regional group. This
session Mr. Paulo Sérgio Pinheiro (expert from
Brazil) served as Chairperson, and elected Vice
Chairpersons were Mrs. Leila Zerrougui (expert
from Algeria), Mr. Yozo Y okota (expert from
Japan), and Mr. Vladimir Kartashkin (expert
from the Russian Federation). Mr. Emmanuel
Decaux (expert from France) was elected as
Rapporteur.

The outgoing High Commissioner for
Human Rights, Ms. Mary Robinson, addressed
the Sub-Commission at its first meeting. In her
statement, she noted that it would be difficult to
imagine a year in which more could have
happened to ater the context within which the
Sub-Commission worked, including the World
Conference against Racism (31 August — 7
September 2001), the attacks of 11 September,
and the very difficult fifty-eighth session of the
Commission on Human Rights (held in March-
April 2002), in which Middle East violence had
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predominated deliberations, crowding out much
of the remaining agenda. To maximize its
impact she emphasized that the Sub-
Commission should concentrate on providing
high-quality analysis to the Commission,
avoiding political and ideological divisions, and
operating in accordance with the highest
standards of independence and integrity.

Mr. Pinheiro, incoming Chairperson of
the Sub-Commission, noted in his opening
speech that while the Sub-Commission had been
re-cast in recent years as a “think tank,” its
prime concerns continued to be the major
categories of human rights, and situations in
various parts of the world that were not
receiving sufficient attention. Echoing concerns
of the other opening speakers, he also urged that
anti-terrorism measures not be implemented in
such away as to undermine the agenda of
cooperation among countries and erode the
foundation of human rights that had taken so
long to construct. In addition, he said it was
vital to ensure that the root causes of terrorism
were considered, and that other major human
rights concerns were not neglected in the rush to
combat terrorism.

M. The Social Forum

This year marked the inaugural session
of the Socia Forum, which had been conceived
over severa years as a platform within the U.N.
system for the exchange of ideas and possible
actions aimed at effectively incorporating
human rights, especially economic, social, and
cultural rights, into policymaking, for the
benefit of those members of the poor and
vulnerable segments of society whose voices are
not usually heard. In aworking paper submitted
to the 2002 meeting of the Sub-Commission, the
Sub-Commission member from Chile and the
leading advocate for the Social Forum, Mr. José
Bengoa, described the years of discussion aimed
at creating a “new forum for debate within the
United Nations for analysis of the relationship
between globalization and human rights, in

particular economic, social, and cultural rights,
in a globalized world.” The Socia Forum
complements the U.N.’s overall priorities of
promoting and protecting peace, stability,
human rights, sustainable development, and
poverty eradication, including the specific anti-
poverty priority that emerged from the
Millennium Summit.

A. Globalization and the
Historical Context for the
Social Forum

Early consciousness of the new
guestions surrounding Globalization resulted in
a 1995 proposal by Norwegian Sub-Commission
member Asbjgrn Eide to study income
distribution nationdly and internationaly. Mr.
Bengoa was selected Special Rapporteur of this
study, and completed his preliminary report on
the subject the same year, noting the links
between income distribution and equality of
opportunity in a given society. His subsequent
and final reports found increases in inequality
and poverty accompanying late twentieth
century globalization. Mr. Bengoa s methods of
comparing national income between countries
and households anticipated the more recent
work of World Bank economist Branko
Milanovic, who found that in the five-year
period between 1988 and 1993, global
inequality increased 5%, with the real incomes
of the richest 20% increasing and the poorest
5% decreasing -- aresult comparable to the
growth in inequality in the United Kingdom
during the Thatcher years or the United States
during the Reagan years. Even adjusting for
lower prices in developing countries to focus on
real purchasing power, according to the
Milanovic study almost 80% of the world would
fall below the poverty lines established in the
United States and Western Europe. Moreover,
of the 83 million people added to the world
each year, 82 million of them are reportedly in
developing countries as opposed to developed
countries. These developments do not auger
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well for reducing inequality. Neither does the
fact that some regions, such as Sub-Saharan
Africa, are notably worse off than they were
before the last trade round. Nonetheless, the
recommendations of the Copenhagen World
Summit in 1995 that developed countries
dedicate .07% of their GNP for developing
countries have been implemented by only a
handful of nations (notably Norway, Sweden,
Denmark, and the Netherlands).

Bengoa s report noted the association of
persistent poverty with increasing
concentrations of wealth occurring
simultaneoudly with globalization. Since his
report, the concentration has only increased. In
awidely quoted World Health Organization and
U.N. Development Program comparison, the net
worth of the world's richest 358 people in 1997
was greater than the combined net worth of the
world’s poorest 2.3 billion people, and by 1998,
the gap had grown to the point that the richest
200 individuals had net worths surpassing the
world's poorest 2.5 billion people. As
reiterated by the President of the World Bank,
“[o]f the world's 6 billion people, 2.8 billion
live on less than $2 per day, and 1.2 billion live
on less than $1 aday”. Bengoa's conclusion
was that a Social Forum was needed to
exchange information and insights regarding
these issues.

B. Creation of the Social Forum

The Sub-Commission had devoted a day
of its proceedings in 2001 to discussions on the
purpose and effectiveness of such a Social
Forum. During those discussions topics floated
for consideration included shaping globalization
so that it is fairer to the poor and vulnerable, the
impact of international trade, and protection of
labor rights and the environment. A major
concern of the participants was to carve out a
special, non-duplicative niche for the Socia
Forum as opposed to other U.N. bodies and
mechanisms. The consensus was that the Social
Forum'’s unique role could be to give a voice

within the U.N. to the poor who are otherwise
excluded on these issues. Idedlly, the Social
Forum could thus contribute to democratizing
global economic governance by encouraging
prior consultation with and participation by
those affected by crucial decisions underlying
globalization. Significantly, the Sub-
Commission invited not only NGOsin
consultative status with the U.N., but also other
actors including governments,
intergovernmental organizations, and newly
emerging actors (including business, but also
and especially actors from the South) to
participate. The mandate given this more public
Social Forum was not only to “exchange
information on the enjoyment of economic,
socia and cultural rights and their relationship
with the processes of globalization,” but also to
“follow up on situations of poverty and
destitution throughout the world.” In other
words, the Social Forum was envisioned from
the outset as authorized not only to provide a
platform for talk, but also for action. Specific
authorization was granted “to propose standards
and initiatives of ajuridica nature, guidelines
and other recommendations for consideration by
the Commission on Human Rights, the Working
Groups on the right to development, the
Committee on Economic, Social and Cultural
Rights, the specialized agencies and other
organs of the United Nations system”. The
Social Forum was also authorized to follow up
on agreements at major international events and
discussions of issues related to its mandate.

In order to begin with an appropriate
and limited focus on a practical matter, the Sub-
Commission decided by resolution that the
primary topic of the first U.N. Social Forum
would be “[t]he relationship between poverty
reduction and the realization of the right to
food.” The appropriateness of this focus
arguably stems from the basic nature of the
subsistence right to food as a core economic,
social, and cultural right, and one particularly
susceptible to effective action through more
sensible governmental policies. It is appalling
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that in the twenty-first century, when
humankind has learned how to produce
adequate food and actually has abundant food in
the world, that famines and starvation continue
to occur as aresult of ignorant, irrational, and
otherwise misguided decision-making. Food is
also one of the least controversial economic,
socid, cultural rights, as everyone immediately
understands its importance to the right to life. It
is also closely related to other rights, such as the
right to water, and a part of and prerequisite to
rights such as the right to health, or the right to
education.

C. ECOSOC Vote Threatens the
Social Forum

In order to convene, the Social Forum
depended on an affirmative vote of approval
from the U.N. Economic and Social Council
(ECOSOC) for the Commission on Human
Rights' recommendation authorizing the Socid
Forum. As of the day before the Social Forum’s
scheduled session in 2002, this ECOSOC vote
had not yet taken place. The United States and
certain other developed countries had been
reluctant to authorize a meeting or to create
another U.N. mechanism that, in their views,
could be at best an instrument for challenging
the Northern-dominated global economic
agenda, and at worst could be simply a wasteful,
duplicative, and political forum for bashing
developed countries and their interests. The
NGO Preparatory Event described below thus
took place under the cloud of not knowing
whether the Social Forum would be held.
While eventually the ECOSOC approva came
through, it was over opposition from the U.S,,
Australia, and Japan, and with the European
Union countries abstaining. The final vote was
33 favoring, 3 against, and 17 abstaining.
While the Social Forum thus received eventua
approval, this approval did not come in time for
the planned July 25 opening day. So on that
day, High Commissioner Mary Robinson
regretfully announced that the Social Forum

would be delayed. (At the same time she
voiced a hope that informal discussions could
continue, but enough governments protested
proceeding in the absence of ECOSOC approval
that even an informal meeting became
impossible.) The first full day of the Social
Forum finally opened on July 26 after ECOSOC
had acted, but the planned second day had to be
postponed until Friday of the following week.
The net result was that the Social Forum,
intended to serve as space for the voices of the
poor, was hampered at the outset by uncertainty
and a serious delay undoubtedly prohibiting
many of the poor from participating as fully as
planned.

D. NGO Preparatory Event

A Preparatory NGO Meeting was held
on 24 July 2002, the day before the first U.N.
Socia Forum was supposed to begin, hosted by
the Conference of Non-Governmental
Organizations (CONGO) in Geneva, the U.N.
NGO Liaison Service (UN-NGLS), and the
Office of the High Commissioner for Human
Rights. Hamish Jenkins of UN-NGLS served as
Moderator, with Peter Prove of the CONGO'’s
Special Committee of NGOs on Human Rights
and Sub-Commissioner Member José Bengoa
playing prominent roles. Mr. Bengoa described
the history and purpose of the Social Forum as
sketched above. Citing the economic collapse
of Argentina and difficulties in Thailand and
elsewhere, he said that were he to conduct his
study today the results would probably be even
worse. His hope was that the new spirit seenin
Porto Alegre, and outside the walls of the U.N.,
could infuse proceedings within the U.N.
through the Social Forum. The focus on the
“new” economic, social, and cultura rights and
the inclusion of new actors (the poor, business,
and International Financia Institutions (IFls)) in
the dialogue presented possibilities of progress
and even some accountability through the Social
Forum. The Social Forum could also achieve
this end through proposing juridical initiatives.
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Mr. Bengoa s comments were followed by
presentations on human rights and globalization,
poverty reduction, and the right to food. There
were also working group meetings on Trade and
Food Security, Trade in Services, and Voluntary
Guidelines for the Right to Food. Key
foundational documents were made available.

E Proceedings of the Social
Forum

On the first day a wide range of
speakers were heard on the relationship among
extreme poverty, the right to food, and adequate
nutrition. The second day of the Social Forum,
which took place on August 2, 2002 (a week
after the first day), focused on discussion of
draft conclusions and recommendations which
Mr. Bengoa had prepared after the first day. He
explained that after the day’s discussion, the ten
members of the Sub-Commission would discuss
and finalize the document in private for the
Sub-Commission’s consideration and adoption.

In its conclusions for the 2002 session,
the Social Forum affirmed its mandate as
described above, emphasizing not only the
ultimate objective of “sharing knowledge and
experiences’ through an interactive dialogue,
but also “to suggest appropriate intervention by
the concerned stakeholders’ and to contribute to
major international conferences and collaborate
with other forums, like the Permanent Forum on
Indigenous I ssues.

F. Recommendations of the
Social Forum

The main Recommendations of the
Social Forum were as follows:

The themes recommended for 2003
focused on the rural poor, i.e. (i) rural poverty
and rural poor communities, including the rights
of landless peasants movements, pastoralists,
and people who engage in fishing; (ii) the right
to education and rural communities, including

the importance of capacity-building and
training; (iii) corruption and its impact on the
rural poor; and (iv) the role of international
cooperation in peasant agriculture and rural
communities.

The main recommendations of the
Socia Forum after considering the issues
pertaining to poverty reduction and the right to
food were divided into national and
international aspects.

At the national level, the Social Forum
recommended that:

. States should adopt a national strategy
on the right to food in accordance with
General Comment 12, and also take
into consideration other General
Comments including 11, 13 (right to
education) and 14 (right to health).

) States should also, conforming to the
human rights principles of
nondiscrimination, accountability,
transparency, and participation:

. Establish early warning systems
regarding threats to livelihood
due to environmental
degradation, production
changes, or market instability;

. Establish buffers to mitigate
shocks and facilitate early
recovery;

. Avoid discrimination in giving

support to farming communities,
and consider affirmative action
if necessary;

. Avoid discrimination against
women in particular, by giving
full access to resources (land,
credit, natural resources,
technology, and the right of all
pregnant and breastfeeding
mothers to food and health
care);

. Protect rights of tenant farmers
and promote effective land
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reform and indigenous peoples

right to land;

. Facilitate market access for
small farmers;

. Protect the rights of landless

agricultural workers, including
the right to organize and
unionize;

. Ensure conformity of private
business activities with the
progressive redlization of the
right to food,

. Assist HIV/AIDS-affected
communities.

At the international level, the Social
Forum recommended that:

. International organizations, especially
the IFls, should incorporate human
rights norms, including the right to food,
into their work, activities and value
systems with due respect to their
respective mandates;

) States should give more emphasisin
national poverty reduction strategies to
the right to food and the urgent need for
more ingtitutionalized participation by
stakeholders including representatives
of the poor and civil society
organizations,

€ The High Commissioner for Human
Rights Guidelines to incorporate
human rights concerns into poverty
reduction strategies should be field
tested as soon as possible;

€ Actions reflect the interrelationship
between human rights, for example, the
right to food and the right to health,
education and other rights, and on a
priority basis for women and young
children;

€ The High Commissioner for Human
Rights' reports on intellectual property,
agriculture, and trade in services should
al be formally transmitted to the WTO

Genera Council and the relevant WTO
committees and Director General;

e Human rights principles including
nondiscrimination, as the High
Commissioner for Human Rights says,
support targeted and enforceable
differential treatment and affirmative
action for developing countries, as
opposed to mere “best endeavor”
commitments for such treatment;

€ States should take steps (in existing as
well as further international agreements
and overseas aid) to facilitate access to
food and respect for enjoyment of the
right to food in other countries as well
as their own;

€ Public funds should be made available
through international cooperation to
strengthen agricultural research aimed
at improving productivity of small and
marginal farmers.

The ultimate value of the Social Forum,
if it continues its evolution into an effective
body, would consist largely in informing the
decisions of those shaping globalization with
aternative perspectives relevant to concerns of
the world’s poor and vulnerable groups.

1. The Sub-Commission’s Debate on
Country Situations

The Commission decided in April 2000
to stop the Sub-Commission from further voting
on country-specific human rights situations.
While it would be permissible under the April
2000 decision for the Sub-Commission to
reserve an agendaitem for the debate of country
situations, the adoption of country-specific
resolutions of any kind was prohibited,
including the disguising of such issues as so-
called thematic or general resolutions under
other agenda items.
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A. General debate under this
agenda item

This year was the third session in which
the Sub-Commission was forced to operate
under these new constraints. Participation
under its item 2 debate on country situations has
steadily declined under these rules. Initialy
only 17 NGO speakers and 4 government
speakers had signed up, leading to a
reallocation of the alotted time to be increased
to 11 minutes for each speaker. Theitem 2
deliberations this year spanned four sessions,
with 22 NGO speakers and 15 Sub-Commission
experts making interventions. In addition, 6
government representatives made general
observations, and 7 others spoke in right of
reply. These numbers are roughly equivalent to
last year's numbers (21 NGOs, 14 Sub-
Commission experts), though down considerably
from three years ago. The session started quite
confusingly with many of the scheduled NGO
speakers not being present, due to last minute
changes to the Sub-Commission timetable. As a
consequence, three NGO speakers were given
an opportunity to present their interventions
after the speaker’s list was closed.

B. Resolutions, decisions, and
statements under item 2

Asin the prior two years the Sub-
Commission seemed to “test the waters’ of this
prohibition against country-specific voting by
adopting a decision on the human rights
situation of the Iragi people. During this session
it al'so adopted a Chairperson’s statement on the
execution of a Mexican national in the United
States. Other resolutions also arguably
addressed country-specific situations relating to
the war on terrorism, World War 11 comfort
women, and the Rome Statute of the
International Criminal Court. A prior, annualy
adopted resolution on the situation of women
and girls in Afghanistan was not adopted this
year, having been overtaken by events (i.e., the

overthrow of the Taliban government). Whether
and how the Commission may react to these
Sub-Commission voting initiatives will be
important to watch in the upcoming years.

In the case of Irag, the Sub-Commission
adopted a decision, without a vote, addressing
the human rights situation of the Irag
population. The decision appeals again to the
international community and the Security
Council to lift the embargo provisions affecting
the humanitarian situation; and urges the
international community and all governments,
including Irag, to alleviate the suffering of the
Iragi population, in particular by facilitating the
delivery of food, medical supplies, and the
wherewithal to meet the basic needs of the Iragi
people.

On 8 August 2002, in a statement by the
Chairman adopted without a vote, the Sub-
Commission drew urgent attention to the
Situation of Javier Suarez Medina, a Mexican
national, detained on death row in the United
States for thirteen years, who was scheduled for
execution by lethal injection on 14 August, in
the State of Texas. The case had initialy been
raised by an NGO speaker during the Sub-
Commission’s item 3 debate on the
administration of justice.

The Chairman’s statement noted that
the United States had not complied in the case
with the 1963 Vienna Convention on consular
relations, which guaranteed consular assistance
for foreign detainees, despite a 1999 advisory
opinion on the Convention’s applicability to
circumstances like these from the Inter-
American Court of Human Rights and the 2001
LaGrand judgment of the International Court of
Justice (Germany vs. United States of America)
in which the Convention’s requirements were
also underlined. The Sub-Commission earnestly
asked the United States authorities to reprieve
the execution of Mr. Suarez Medina and to re-
examine his case in order to guarantee his right
to benefit from consular assistance and his right
to afair trial.
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The Suarez Medina case was also
addressed in a letter to U.S. Secretary of State
Coalin Powell from High Commissioner Mary
Robinson on 13 August 2002, urging a stay of
execution and noting that there were serious
concerns that the trial proceedings in the case
had not complied with international human
rights standards, in particular the International
Covenant on Civil and Political Rights and
safeguards guaranteeing protection of the rights
of those facing the death penalty.

Mr. Suarez Medina was executed by
lethal injection in Texas on 14 August 2002.
Statements of regret were presented by the
Chairperson and by a representative of the
Mexican government at the next day’s session
of the Sub-Commission, 15 August 2002.

C. Other item 2 resolutions

The Sub-Commission also adopted
(without a vote) under this agenda item a
resolution on colonial slavery, repeating much
of the substance from a resolution adopted in
2001 and requesting “all countries concerned to
acknowledge their historical responsibility and
the consequences which follow from it to take
initiatives which would assist, notably through
debate on the basis of accurate information, in
the raising of public awareness of the disastrous
consequences of periods of davery, coloniaism
and wars of conguest and the necessity of just
reparation,” calling for the establishment of a
common worldwide date each year as public
recognition of the abolition of davery and the
slave trade, and requesting the High
Commissioner’s office to initiate a process of
reflection on appropriate procedures for
guaranteeing the implementation of this
resolution.

Another draft resolution under this
agenda item, “ Effects of measures to combat
terrorism,” sponsored by Ms. Frangois Hampson,
would have appointed a sessional Working

Group on terrorism, composed of all Sub-
Commission members, and a coordinator. This
draft resolution was eventually withdrawn by
the sponsor, apparently due to lack of support
and the potential overlapping mandates that
would have been created.

D. Item 2 debate summary

Nearly every Sub-Commission member
who spoke during the item 2 debate expressed
concern over the human rights implications of
counter-terrorism. Several members also
commented on violence in the Middle East. By
contrast very few NGO speakers mentioned
either topic -- perhaps a reflection of the
growing failure of NGO speakers to adapt to
current or emerging human rights issues; the
tendency of some NGOs to focus on their
perennial concerns and, hence, to ignore current
developments in the human rights world; and/or
the decision of NGOs with broader concerns
not to participate any more in Sub-Commission
Sessions.

The counter-terrorism concern was
expressed in an especialy compelling manner
by Sub-Commission member Mr. Ashjorn Eide
in his presentation under this agendaitem. He
began by referring to another September 11", in
1973 — when General Pinochet came to power
in Chile and commenced a reign of terror,
which later spread to several other Latin
American countries. Eide noted that these
events generated human rights mobilization in
the United States, which led to the compilation
of the annual State Department reports on
human rights in foreign countries. Whatever
criticism one might level against that process
now, it should be remembered that the human
rights reports were initiated to hold the United
States administration accountable for
involvement in human rights violations
perpetrated by armed forces supported by the
United States. One of the persons initially
perceived by that U.S. administration as a
terrorist was aready sitting in asmall cell in
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Robben Island outside Cape Town. His name
was Nelson Mandela and he later became the

President of South Africa and awinner of the
Nobel Peace Prize.

Mr. Eide said that as to the terrible
attacks of 11 September 2001, some of the
responses were less constructive than those
which followed the 11 September 1973 events.
The use of the Guantanamo base for Taliban and
Al Qaeda prisoners, the U.S. lobbying for
immunity from the International Criminal Court
for its peacekeeping personnel, and US
opposition to the Optional Protocol to the
Convention Against Torture — all were
extremely worrisome from a human rights
perspective. Violence begets violence, Mr. Eide
stressed. The situation in the occupied
Palestinian territories, Chechnya, Kashmir, and
Sri Lanka are examples where violence has led
to nothing except even more violence.

This thematic approach by Mr. Eide,
tracing the historical connection between human
rights issues of the past and the present, with
specific countries and practices identified, was
fresh and unique and seemed to be received
favorably by those in attendance. Mr.
Weissbrodt also offered a thematic approach in
his intervention under item 2 — centered on the
cross-cultural and cross-border trafficking of
persons in many regions of the world, naming in
particular Bosnia, India, Italy, Nepal, Nigeria,
the United Arab Emirates, and a private
corporation in the U.S. (DynCorp). Both
interventions were well received and will likely
spark others to develop thoughtful and unique
contributions to the item 2 debate in future
Sessions.

In total, 34 specific country situations
were raised by members concerning human
rights during the item 2 debate, including
Afghanistan (particularly in the regions outside
of Kabul), severa countriesin Africa (situations
of armed conflict and arms trafficking where
there had been alack of effective UN
intervention, especialy in Angola, Congo,
Rwanda, and Sudan), Argentina (conditions
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arising out of economic distress), Australia
(treatment of refugees), Belgium (historical
situation of the Lumumba assassination), Bosnia
(prostitution and trafficking to SFOR forces),
China (treatment of refugees from the
Democratic People's Republic of Korea),
Colombia, Egypt, and France.

Other country situations addressed by
one or more members included: India
(particularly the violence in Kashmir), Indonesia
(Moluccas and Aceh), Italy (atrafficking
destination), Liberia, Nepal (trafficking),
Nigeria, the Democratic Peopl€’s Republic of
Korea (flight of refugees), Saudi Arabia
(terrorists, suppressing dissent), and Somalia.

Members also commented on the
situations in Southern Africa (14 million facing
starvation), Sri Lanka, Sudan, Tunisia, United
Arab Emirates (child camel jockeys), United
Kingdom, Uruguay (dire economic conditions),
and Zimbabwe. In addition, eight different
members commented on some aspect of United
States programs or policies affecting human
rights, including counter-terrorism measures,
Guantanamo Bay detainees, threats of invasion
into Irag, and its opposition to the International
Criminal Court.

NGO speakers addressed over 30
different country situations in the debate under
item 2: Argentina, Bhutan, Bolivia (indigenous
peoples), Canada (indigenous peoples), China
(Tibetans, Falun Gong, Mongols, and others),
Colombia, Republic of Congo (Brazzaville),
Democratic Republic of Congo (Kinshasa),
European countries in genera (laws
discriminating against immigrants), France,
Germany, Guatemala, Guyana, India (Asam,
Munipur, Nagaland, Tripura & Kashmir),
Indonesia, Isragl (as to Paestine), Italy,
Kryrgstan, Liberia, Mexico (indigenous),
Pakistan, Russia, Rwanda, Sri Lanka, Sudan,
Suriname, Tunisia, the United Kingdom, the
United States (Vieques Puerto Rico, secret
military tribunals, indigenous peoples, and anti-
terror legislation), Western Sahara, and
Yugodlavia. In addition, NGO documents
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addressed Kashmir, Iran, and human rights
generaly under Islam.

Furthermore, 13 government
delegations chose to speak during the Sub-
Commission’s item 2 debate -- six of whom
spoke in right of reply to statements made by
others. In a possible positive trend, however,
five of the 14 governments took the opportunity
to address human rights reforms in their country
rather than mount a defensive attack against
others. In particular, the government of Nepal
took the opportunity in aright of reply to
address statements on the serious trafficking
problems in their country, acknowledging the
concerns, addressing the complexity of the
problems, and describing reforms and initiatives
that were underway to combat these problems.
Several Sub-Commission members publicly
thanked Nepal for these comments, as a
particularly constructive approach to remarksin

right of reply.

V. Realization of Economic, Social, and
Cultural Rightsincluding the
Right to Development

In addition to the Social Forum and the
efforts of several of its Working Groups, this
year the Sub-Commission again adopted a
number of resolutions addressing economic,
social, and cultural rights. These resolutions
covered a range of issues including extreme
poverty; drinking water and sanitation; the right
to food; housing and property restitution in the
context of refugees; the non-discrimination
clause in Article 2(2) of the International
Covenant on Economic, Socia and Cultural
Rights (ICESCR); and the draft Optional
Protocol to the Covenant on Economic, Social
and Cultural Rights. Resolutions on related
issues included those covering corruption and its
impact on the enjoyment of human rights,
globalization, and the liberalization of trade in
services and human rights.
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A. Extreme poverty

With respect to the subject of extreme
poverty, the Sub-Commissions received the joint
working paper of the ad hoc working group
appointed last session to explore a possible
programme of work to prepare a study and
contribute to the drafting of an international
declaration on extreme poverty and human
rights. Mr. José Bengoa (expert from Chile)
was coordinator of the group, composed also of
Mr. Paulo Sérgio Pinheiro (expert from Brazil),
Mr. Yozo Y okota (expert from Japan), and Mr.
El-Hadji Guissé (expert from Senegal). The
group has set a three-year programme of work,
with the objective of preparing a draft
declaration. The Sub-Commission adopted
without a vote a resolution welcoming the
project, enlarging the working group and
inviting wide participation by governments, the
Secretariat, international financia institutions,
regiona bodies, and others in the group’s work.

B. Housing and property
restitution for refugees

Last session Mr. Paulo Sérgio Pinheiro,
expert from Brazil, was requested to prepare a
working paper on the return of refugees’ or
displaced persons' property. This topic was one
of nine subjects that the Committee on the
Elimination of Racial Discrimination (CERD)
had proposed in 1997 that the Sub-Commission
address. Mr. Pinheiro’s working paper
addressed the terminology issues in this field,
the relevant internationa standards, and issues
requiring further study. He concluded that for
the right to return to be meaningful it must
encompass more than merely returning to one's
country, but to one’s home and lands as well.
Grappling with the difficult issues of housing
restitution, including conditions for a safe and
dignified return, safeguards and mechanisms for
ensuring successful repatriation, and using
compensation only as alast resort, are some of
the thorny problemsin this field.
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The Sub-Commission requested that Mr.
Pinheiro conduct a three-year study on this
topic, and to collaborate with CERD in his
research since CERD had originally proposed
this study. This appointment must now be
approved by the Commission on Human Rights
before being officialy launched.

C. Drinking water

The relationship between economic,
social and cultura rights and the promotion of
the redization of the right to drinking water
supply and sanitation has also been taken up by
the Sub-Commission, in the form of a study to
be conducted by Mr. El Hadji Guissé. The
pursuit of the study had initially been declined
by the Commission on Human Rights, but was
finally approved in April 2002. Mr. Guissé had
only a short time period between approva of the
appointment in April and preparation of this
first, preliminary report, which had to be
submitted in May. In hisreport Mr. Guissé
notes the causes of drinking water shortages, the
legal basis to the right to drinking water -- both
under international law and regional and
national legal standards -- and the reasoning for
making the right to drinking water and
sanitation a human right. Mr. Guissé concludes
his preliminary report by positing that the right
to drinking water should be a non-derogable
right under international law — even though no
other economic right has attained that status.
Also, Mr. Guissé did not distinguish between
the right to water and the right to access to
water.

The Sub-Commission welcomed Mr.
Guissé's preliminary report, requested a
progress report in 2003, and endorsed his
preliminary conclusions, in particular that
various obstacles linked to the realization of the
right of everyone to drinking water supply and
sanitation seriously impede the realization of
economic, socia and cultural rights, and that
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equdity is an essential element for effective
participation in the redlization of the right to
development and the right to a healthy
environment.

D. Right to food

The Sub-Commission also noted the
intergovernmental Working Group of the Food
and Agricultural Organization (FAO) which had
been established, had been tasked to prepare
voluntary guidelines for states' efforts to realize
the right to food and to be free from hunger.
The Sub-Commission encouraged participation
and support for these efforts, as well as
coordination with the recent proceedings of the
Social Forum where the right to food had been
discussed.

E. Non-discrimination

In its resolution 2002/9 the Sub-
Commission reiterated its invitation to Mr.
Fried Van Hoof (expert from the Netherlands)
to prepare a working paper for its 2003 session
on non-discrimination as enshrined in Article 2,
paragraph 2, of the International Covenant on
Economic, Socia and Cultural Rights, taking
into account other relevant studies of the Sub-
Commission and the work of the Committee on
Economic, Social and Cultural Rights. In this
regard, the Sub-Commission acknowledged the
need to develop a further understanding of the
scope, content, and implications of the non-
discrimination principle in the context of
economic, social and cultura rights. Article 2 to
the Covenant states that parties undertake to
guarantee that the rights enunciated will be
exercised without discrimination of any kind as
to race, color, sex, language, religion, political
or other opinion, national or social origin,
property, birth or other status.
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F. Draft Optional Protocol

For several years the Sub-Commission
had urged the Commission to continue with the
drafting of an optional protocol to the Covenant
on Economic, Social and Cultura Rights, in
order to provide an individual complaint
mechanism under that Covenant and a more
particularized remedy for violations of the
Covenant. The Commission had recently
appointed an independent expert to review this
matter who had submitted two annual reports. In
2002 the Commission had also finally appointed
an open-ended Working Group to consider the
subject. The open-ended Working Group has
not yet, however, been tasked with drafting an
optional protocol, but only of considering
alternatives for elaborating such a protocol.

In its resolution this year, the Sub-
Commission welcomed these recent
developments but again urged the Commission
to task the Working Group with the drafting of a
substantive text, noting the importance of this
effort, and deciding to continue to follow the
progress of this project in future years. The
resolution on the draft Optional Protocol, while
welcoming the appointment of an Independent
Expert of the Commission charged with
examining the question of the draft Optional
Protocol, stated once again that an inter-
sessiona open-ended Working Group of the
Commission is the appropriate mechanism to
examine such a question and reiterated its
suggestion to the Commission that such a
Working Group be established at its next
session.

G. Corruption

The topic of corruption and its effect on
the undermining of economic, socia and
cultural rights arose in severd different contexts
at this session of the Sub-Commission. Ms.
Christi Mbonu (alternate from Nigeria) noted in
her remarks under this agenda item that the
enjoyment of economic, social and cultural
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rights was seriously undermined by corruption,
which could be reflected and defined in severa
different ways. Shefelt in particular that focus
should be upon those who had taken advantage
of their national position of power to enrich
themselves. Many dictators across the world
had been involved in such corruption. In several
countries corruption had become a way of life
and had disastrous effects on the most
vulnerable groups. In practice many societies
had failed to put in place adequate measures to
fight corruption. It was not only a moral
question, but it undermined all rights of a
country’s citizens, such as access to basic socia
services and salaries. She aso noted that the
African Union was drafting a declaration
highlighting the concern of corruption.

As a consequence Ms. Mbonu was
asked to prepare a working paper on the subject
for the next year's session.

H. Globalization

The multi-year study on globaization
and its full impact on human rights has been an
important development over the last several
Sub-Commission sessions. This session no
report was received, but the Special Rapporteurs
were invited to submit their final report to the
Sub-Commission at its next session. The
expectation is that the Commission on Human
Rights would receive this final report at its 60"
session in 2004. Globalization nonetheless was
discussed in the context of several other
initiatives and items on the Sub-Commission’s
agenda, including the Sacial Forum, the right to
food, trade and investment, indigenous peoples,
extreme poverty, threats to workers' rights,
transnational corporations and other business
enterprises, corruption, the globalization of law
enforcement processes, influences on
democratization, increases in migration flows,
housing rights, terrorism, and the globalization
of communications and mass media.
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l. Trade and investment

The Sub-Commission again addressed
the subject of trade and investment in its debate
and voting this year. The High Commissioner
on Human Rights submitted a report on
liberalization of trade in services, in particular
on the human rights impact of the General
Agreement on Trade in Services (GATS). The
report was the third in a series of reports the
High Commissioner had submitted concerning
human rights and trade, the others being a report
on the World Trade Organization Agreement on
Trade-Related Aspects of Intellectual Property
Rights and a report on the WTO Agreement on
Agriculture which had been submitted to the
Commission in April 2002. The High
Commissioner aso reported on the efforts of her
office, as tasked earlier by the Sub-Commission,
to seek observer status with the World Trade
Organization for the ongoing review of the
Agreement on Trade-Related Aspects of
Intellectual Property (TRIPS Agreement), and
to examine the need to investigate whether the
patent, as a legal instrument, was compatible
with the promotion and protection of human
rights and corresponding state obligations.

In resolution 2002/11 the Sub-
Commission expressed concern that human
rights issues were not adequately taken into
account in trade and investment matters
generaly. The Sub-Commission asked the
office of the High Commissioner to submit a
further report on its activities in thisregard in
2003 and to continue its efforts to obtain
observer status for upcoming trade and
investment-related proceedings, in particular the
September 2003 Ministerial Conference of the
upcoming GATS-WTO negoatiations, and to
hold briefings to trade policymakers on human
rights concerns in this context.

V. Studies

The Sub-Commission completed one
study this year (on affirmative action),
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commented on five ongoing studies that will be
updated again next year (terrorism, rights of
non-citizens, globalization, drinking water, and
traditional practices), voted to launch four new
studies which must first be approved by the
Commission before formally commencing (small
armg/light weapons, discrimination in criminal
justice, refugees’ rights to property, and
indigenous peoples permanent sovereignty over
natural resources), and approved the
continuation of several working papers on
potential studies, including five new topics
(corruption, universal ratification of human
rights treaties, rights of women married to
foreigners, regulation of citizenship by successor
states, and new topics for the Working Group on
Indigenous Populations to consider).

In addition, the Sub-Commission asked
the High Commissioner’s office to update its
reports next year on GATS (as noted above in
section 1V), systematic rape and sexua Slavery
in armed conflict, and states of emergency.

Updated or expanded working papers
are invited next year from various members or
ex-members on: democracy; human rights
treaty reservations; extreme poverty; the Social
Forum; constructive approaches for minorities;
discrimination based on work and descent;
military tribunals; the human genome; non-
discrimination under Article 2 of the
International Covenant on Economic, Social &
Cultural Rights; accountability of armed forces
and other UN personnel taking part in peace
support operations; weapons of mass destruction,
and a commentary with regard to human rights
standards for transnational corporations and
other business enterprises.

A. Terrorism

As mentioned earlier, the subject of
terrorism threaded through many of the
discussions at the 2002 Sub-Commission
session. Several ongoing studies were directly
affected by the events following September 11",
including the studies and working papers on
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terrorism, rights of non-citizens, military
tribunals, discrimination in criminal justice
systems, refugee rights, small arms and light
weapons, accountability of UN security forces,
and the consolidation and promotion of
democracy. As noted earlier, the topic was also
frequently mentioned in the debate under item 2
and other agendaitems of the session. Mrs.
Kalliopi Koufa's ongoing study on terrorism and
human rights was the most affected.

Mrs. Koufa, who was elected as a
member of the Sub-Commission for the first
time in 2002, had for many years been an
alternate member of the Sub-Commission, from
Greece. She began her reporting on this topic in
1996 by preparing a working paper on the
guestion of terrorism and human rights for the
Sub-Commission and in 1998 was appointed for
amulti-year study on the topic. A preliminary
report was submitted in 1999 and a progress
report in 2001. Her report this year was to be a
second progress report with a final report to be
submitted next year, but due to the ongoing
events, the Sub-Commission endorsed Mrs.
Koufa's recommendation that her study be
continued for at least another two years, in order
to better absorb and reflect on the recent events
that had occurred and were still occurring as a
result of terrorist activities and counter-
terrorism measures taken in response.

In her report this year Mrs. Koufa
reviewed the recent international anti-terrorist
activities undertaken at the global, regional, and
intergovernmental levels, including at the
European Union, the Council of Europe, the
Organization for Security and Cooperation in
Europe, the Organization of American States,
and by international human rights bodies and
mechanisms. In her concluding observations she
repeated concerns about the broad scale and
scope of awork of thistype in terms of legal
issues and analysis, that there had been an
escalation of terrorist events around the globe in
recent years even without considering the events
of September 11", that responses to terrorism
themselves have been dramatic -- sometimes

15

taken with a sense of panic or emergency -- ;
that these “ close-to-panic” reactions have
serious implications for international human
rights law -- as well as humanitarian law;that
there has been a plethora of new proposals for
nationa and international anti-terrorism
measures -- many of which have serious human
rights implications; that the Security Council’s
new Counter-Terrorism Committee has not yet
undertaken to include human rights issues into
its work in any major way, the issue of sub-state
terrorism having aso disintegrated into a heated
debate, including the legal status of Al Qaeda
members and its leadership; and that addressing
the root causes of terrorism has also become
highly contentious.

In its resolution 2002/24 the Sub-
Commission thanked the Special Rapporteur for
her report; repeated its condemnation of terrorist
attacks, particularly the heinous attacks of
September 11'"; noted the severe challenge to
democracy, civil society, and the rule of law
posed by terrorism; emphasized the need to
intensify the fight against terrorism at the
national and international levels and to
strengthen the role of the United Nations system
in this respect; reaffirmed that all measures to
counter terrorism must be in strict conformity
with international law, including international
human rights and humanitarian law standards,
noted the complexity of the phenomenon of
terrorism and the extraordinary range and
quantity of developments at the international,
regional and nationa levels since 11 September
2001; requested the Specia Rapporteur to
continue her work, to update data and
information for the study, and to expedite her
work; requested the Secretary-General to
continue to collect information, including a
compilation of studies and publications, on the
implications of terrorism for, as well as the
effects of the fight against terrorism, on the
enjoyment of human rights; and requested the
Special Rapporteur to submit an additional
progress report to the Sub-Commission at its
fifty-fifth session including a discussion of
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national, regional, and international measures
adopted and/or applied after 11 September

2001, and of the conceptual debate arising
therefrom. As such, the Sub-Commission is not
proposing any date for the final report by Mrs.
Koufa (which may mean additional progress
reports will aso be submitted in 2005 and
beyond).

B. Studies Undertaken Pursuant
to the Sub-Commission’s
Cooperation with the Treaty-
Monitoring Bodies

One way in which the Sub-Commission
contributes to the field of human rights is by
cooperating with the treaty-monitoring bodies.
In an effort to further such cooperation, the Sub-
Commission has prepared studies for the benefit
of those bodies.

In continuing its ongoing cooperation
with the Committee on the Elimination of
Racia Discrimination (CERD), in particular,
the Sub-Commission this session received a
fina report on the concept and practice of
affirmative action, a progress report on the
rights of non-citizens, and a working paper on
property restitution for refugees and other
displaced persons. The working paper on
nondiscrimination described earlier was also
tasked to a Sub-Commission member; this topic
had been suggested by the Committee on
Economic, Social and Cultural Rights.

1. Affirmative Action

Special Rapporteur Mr. Marc Bossuyt,
former Sub-Commission expert from Belgium
who now serves on CERD, presented his final
report on the concept and practice of affirmative
action.

Mr. Bossuyt concluded that a persistent
policy in the past of systematic discrimination
may in some cases justify or require affirmative
action measures to overcome the inferiority
conditions affecting such groups and
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individuals. Sweeping genera statements
regarding the extent to which affirmative action
should be implemented or the criteria for
applying such measures, however, are not
appropriate. Specia attention should be given
to the temporary nature of such measures, as a
common problem has been the indefinite or
open-ended nature of such programs. Itisalso
not appropriate to provide special benefits or
programs to persons or groups who do not need
them, regardless of the pattern of past historical
abuses. Affirmative action should be centered
on taking measures expected to meet the
particular needs of the category it is intended to
favor, rather than on restricting the benefits to
others. A careful balance is needed to make
sure that the choice, timing, and location of
such measures benefit the intended recipients,
insofar as possible without violating the rights of
others. Bossuyt argued that affirmative action
policies are only admissible insofar as they do
not contravene the principle of non-
discrimination. Mr. Bossuyt acknowledges that
his report does not offer an easy tool to evaluate
affirmative action measures, and that thisis due
to the complexity of the issue overall and the
need for carefully considered, contextua
decisions in this field.

Comments to Mr. Bossuyt’s report
noted the complexity of the problem, the well
reasoned and balanced report, his sound
conclusions, but also that it was frustrating that
he had not offered any simple solutions or
criteriafor this field. The Sub-Commission
thanked Mr. Bossuyt for his final report, asked
that it be submitted to the Commission, CERD,
and other treaty bodies, and asked the
Commission to consider that it be trandated into
the officiad UN languages and widely
distributed.

2. Rights of Non-Citizens
Mr. Weissbrodt, as Special Rapporteur,

presented his second report on the rights of non-
citizens. As had been the case in regard to the
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study of affirmative action, this working paper
was in response to a 1997 request from CERD.
The report responded to the suggestions and
comments at the Sub-Commission’s 537 session,
in addition to identifying the precise scope of
the rights currently granted to non-citizens
under international human rights law and the
extent to which States may differentiate, in
exceptional circumstances, between citizens and
non-citizens in the protection of human rights.
Addenda to the main report chronicled United
Nations activities in this field, regional

activities, and developments in a number of
countries.

The Specia Rapporteur reiterated his
concern that existing standards have not
adequately protected the human rights of non-
citizens and that, as CERD had itself said,
governments have increasingly been making
distinctions between different categories of non-
citizens and between non-citizens from different
nations. He also expressed concern that those
distinctions may contravene international law.

In his tentative recommendations,
offered for comment in this year’s report and to
be finalized in a future report, are that
continued discriminatory treatment of non-
citizens demonstrates the need for clear,
comprehensive standards governing the rights of
non-citizens and their implementation by States;
that problems relating to the treatment of non-
citizens arise under each of the international
human rights instruments; and that the treaty
bodies jointly should prepare general comments
and recommendations that would establish a
consistent, structured approach to protecting the
rights of non-citizens. At a minimum, he
recommends that the treaty bodies that have
adopted specific standards should consider
updating them and those bodies that have yet to
issue interpretive guidance relating to non-
citizens should do so. In addition, treaty bodies
should intensify their dialogues with States
parties in regard to the rights accorded to, and
the actual situations faced by, non-citizens.
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In its resolution 2002/18 the Sub-
Commission extended the deadline for
submitting replies to Mr. Weissbrodt’s
guestionnaire to States parties and other
interested parties (to November 15, 2002),
requested the High Commissioner’s office to
notify recipients of the extension, encouraged
more replies (only 7 responses were received
from last year’s questionnaire), and asked Mr.
Welssbrodt to submit his final report to next
year's session.

3. Property Restitution
for Refugees and
Internally Displaced
Persons (I DPs)

As noted earlier, Mr. Pinheiro, expert
member from Brazil, also submitted a working
paper on the topic of property restitution, and
was requested by the Sub-Commission to
conduct a three-year study on this subject. This
had been another topic recommended for
consideration by CERD.

C. Other Studies

Other working papers presented at this
year's session in which Sub-Commission
members have been asked to conduct multiple
year studies included those on small arms and
light weapons, discrimination in the
administration of criminal justice, and
permanent sovereignty of indigenous peoples
over their natural resources. Further working
papers on new or continuing subjects have been
regquested next year on weapons of mass
destruction, promotion and consolidation of
democracy, human rights treaty reservations,
military tribunals, the rights of women married
to foreigners, the regulation of citizenship by
successor states, human rights and the genome,
the accountability of UN armed forces,
discrimination based on work and descent,
universal ratification of human rights treaties,
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and on peaceful, constructive approaches for
minorities (an update of a prior study).

VI. Working Groups

The Sub-Commission makes a unique
contribution to the human rights field through its
Working Groups. There are currently two
sessional working groups on transnational
corporations and administration of justice and
four inter-sessiona groups on minorities,
indigenous populations, savery, and
communications. The Working Groups provide
the possibility for a participatory study of
current issues, trends, and difficultiesin
thematically important areas, and involve
monitoring of human rights problems by
providing a channel for the airing of grievances.

For example, there is no other venuein
the United Nations where minority issues are
being addressed as intensively as in the
Working Group on Minorities, no forum for
reviewing violations of severd key multilatera
treaties relating to savery other than the
Working Group on Contemporary Forms of
Slavery, and no current venue for promulgating
human rights standards for businesses other than
the Working Group on the Working Methods
and Activities of Transnational Corporations. In
addition, the Working Group on Indigenous
Populations has made a unique and
unprecedented impact on indigenous peoples
and representatives in the twenty years of its
existence. Sometimes these Working Groups
attract larger numbers of participants and
observers than the plenary sessions of the Sub-
Commission itself.

Each Working Group is composed of
one Sub-Commission expert from each of the
five geographic regions. All of the Working
Groups — with the exception of the Working
Group on Communications — are open to
participation by observers. Consequently, they
have become important fora for NGOs,
interested individuals, and others to participate
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in adiscussion of a particular subject. In
addition, participation in Working Groups
permits Sub-Commission members to focus on a
particular area of interest or expertise. Further,
the Working Groups allow for reports of human
rights violations and give governments the
chance to respond.

The Working Groups on transnational
corporations, administration of justice,
minorities, indigenous populations, and davery
each compile a report of their respective
sessions, to submit to the Sub-Commission’s
plenary session. In addition, these Working
Groups may place proposals before the Sub-
Commission to take action with respect to a
particular issue. As such, the Working Groups
can influence the agenda and the performance
of the Sub-Commission.

A. Transnational Corporations

With the recent Enron, WorldCom, and
other corporate accounting scandals, in addition
to the World Summit on Sustainable
Development in Johannesburg, the issue of
corporate socia responsibility continues to be a
very visible topic within the UN and other
organizations. The 2002 session marked the
first year of the renewed three-year mandate for
the Sub-Commission’s Working Group on the
Working Methods and Activities of
Transnational Corporations. At this session, the
Working Group continued to grapple with
drafting human rights standards for business
enterprises and began addressing issues of
implementation of any such standards.

Sub-Commission resolution 1998/8 of
20 August 1998 established the sessional
Working Group for a three-year period in order
to examine the working methods and activities
of transnational corporations. Sub-Commission
resolution 2001/3 of 15 August 2001 renewed
this mandate for an additional three years and
inter alia called upon the Working Group to
pursue activities such as “contribut[ing] to the
drafting of relevant norms concerning human
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rights and transnational corporations and other
economic units whaose activities have an impact
on human rights’ and “analyz[ing] the
possibility of establishing a monitoring
mechanism in order to apply sanctions and
obtain compensation for infringements
committed and damage caused by transnationa
corporations, and contribute to the drafting of
binding norms for this purpose.”

For his fourth consecutive year, Mr. El-
Hadji Guissé (expert from Senegal) was re-
elected to chair the Working Group. Mr.
Miguel Alfonso Martinez (expert from Cuba),
Mr. Vladimir Kartashkin (expert from the
Russian Federation), Mr. Soo Gil Park (expert
from South Korea) and Mr. David Weissbrodt
(expert from the United States) were also re-
elected as members of the Working Group. The
Working Group considered three new
documents in 2002, including the “Norms of
Responsibility of Transnational Corporations
and Other Business Enterprises with Regard to
Human Rights,” the Commentary to the Human
Rights Norms, and an introduction to these two
documents. Additionally, Asbjarn Eide's paper
on implementation submitted in 2001 was once
again made available for discussion.

The version of the standards before the
Working Group this year looked considerably
different from drafts previously submitted to the
Working Group. The difference arose because
the Working Group met in February 2002 to
create arevised draft of the Human Rights
Guidelines. At that meeting, the Working
Group focused on broad fundamental human
rights standards. Therefore, the Working
Group was able to accept eighteen short and
precise, yet comprehensive standards with
regard to human rights conduct expected of
business enterprises, including provisional
statements regarding implementation.  This
draft created by the Working Group was called
the “Norms of Responsibility of Transnational
Corporations and Other Business Enterprises
with Regard to Human Rights’ (Norms of
Responsibility). All five members of the
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Working Group submitted the Norms of
Responsibility to the Sub-Commission session in
2002 for further consideration at that time.

Although the Working Group lacked
sufficient time to review comprehensively the
Commentary on the Norms of Responsibility at
their February 2002 meeting, they agreed that
individual members should present the
Commentary as a separate document at the fifty-
fourth session of the Sub-Commission.
Accordingly, the Norms of Responsibility with
Commentary reflected the views of VIadimir
Kartashkin, Soo-Gil Park, and David
Weissbrodt. With its greater attention to detail,
the Commentary provides an elaboration of the
standards of conduct required and contains more
references to the documents used to derive the
standards. The Commentary will continue to be
addressed throughout the upcoming year and
will be more fully considered by the Working
Group and the Sub-Commission at a later date.

Many NGOs and others came out in
support of the Norms of Responsihility at the
August 2002 Working Group sessions, including
Amnesty International, Christian Aid, Human
Rights Advocates, Human Rights Watch,
Lawyers Committee for Human Rights,
Federation Internationale des Ligues des Droits
de I'Homme (FIDH), the Novartis Foundation,
Oxfam, Prince of Wales International Business
Leaders Forum, and the World Organization
Against Torture (OMCT). Joint comments on
the Norms of Responsibility were also received
from the International Chamber of Commerce
and the International Organization of
Employers. Additionaly, the ILO, WHO, and
UNRISD provided further comments and
substantive suggestions for the content of the
Norms of Responsihility.

One substantive change which occurred
during negotiations of Working Group members
at the Sub-Commission was the creation of a
“de minimis’ exception for small businesses,
which would not be held accountable to the
Norms of Responsibility. Members of the Sub-
Commission were concerned that the standards
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should particularly focus upon large
transnational businesses and not apply to small
local businesses that have only alocal impact
and may not have access to the same amount of
resources as larger businesses. Previous drafts
of the Norms of Responsibility clearly applied

to al businesses with no exception for size or
entirely local impact of a company’s activities,
but only to the extent of the activities and
influence of the businesses. Part of the concern
with creating an exception to universal
applicability is the fear that businesses would
use any exception as a loophole to evade
responsibility for their conduct.

Because of greater pressure to create an
exception in which small businesses would not
be held accountable under the Norms of
Responsibility, the Working Group started to
consider how it might draft such an exception.
One suggestion came from Sub-Commission
member Ms. Francois Hampson, who proposed
stating that the Norms of Responsibility only
apply to businesses with over one hundred
employees. The number one hundred was not
based on any particular formulation or study,
other than that requiring companies to have at
least one hundred employees would clearly omit
very small businesses. In negotiations, the
Working Group decided it was not solely the
size that mattered, but it was also the
connection to a transnational corporation (TNC)
or the impact beyond just the local
neighborhood that was of real concern. For
these reasons, the Working Group drafted an
exception which would exclude a business from
the Norms of Responsibility if the business
could prove (1) itsimpact is entirely local, (2) it
has no connection with a TNC, and (3) the
activity complained of is not one of the
activities described in the security section of the
Norms of Responsibility (such as genocide,
torture, etc.). The Working Group hoped that
such a narrow exception will omit the small
local grocer or baker, but will not create a
loophole that could be abused by a big business
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so as to avoid application of the Norms of
Responsibility.

Also of note, the name of the document
changed once again within the first few days of
the annual session. The project is now called
the “Norms of Responsibility of Transnational
Corporations and Other Business Enterprises
with Regard to Human Rights.” This change
was a result of the Working Group’s desire to
underline the non-“voluntary” nature of the
instrument.

During their meetings at this Sub-
Commission session, the Working Group
continued to take into account comments and
feedback from those experts, government
delegates, business representatives, union
representatives, additional NGO representatives,
and others attending the Working Group
meetings. A version of the Norms of
Responsibility taking into account comments
made at the Working Group meeting at this
fifty-fourth session of the Sub-Commission was
attached to the 2002 Working Group Report
with the aim of promotingeven greater
dissemination of the document. Asindicated in
Sub-Commission resolution 2002/17, it is
expected that after one more year of
dissemination and discussion, the Working
Group will adopt the Norms of Responsibility in
2003 and send them to the Sub-Commission and
eventually to the Commission for adoption.
Also included in resolution 2002/17 are some
provisiona ideas for examining methods of
implementation. The resolution suggests that
the Working Group should explore
implementation by (1) encouraging the Norms
of Responsibility to be used to determine the
procurement policies of the UN or its
speciaized agencies as to the purchase of goods
and services and the identity of partners, or (2)
asking the Commission to create a group of
experts, working group, or Special Rapporteur
to recelve complaints of violations of the Norms
of Responsibility. These issues of
implementation, in addition to other
mechanisms and final adoption of the standards,
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will be the first issues addressed by the Working
Group at its sessional meetings during the fifty-
fifth Sub-Commission meeting in July-August
2003.

B. Administration of Justice

The Sub-Commission’s sessional
Working Group on the Administration of Justice
was convened in two public meetings on July
30, 2002, and August 2, 2002. The following
experts were selected as members of the
Working Group: Ms. Frangoise Hampson
(Western Europe and other States), Ms.
Antoanellalulia Motoc (Eastern Europe), Ms.
Florizelle O Connor (Latin America), Mr. Soli
Sorabjee (Asi@), and Ms. Lalaina Rakotoarisoa
(Africa). At thefirst session, Ms. Motoc was
elected Chairperson-Rapporteur.

This year’s agenda reflected the
Working Group’s exploration of a number of
issues related to administration of justice. The
Chairperson noted that several working papers
initiated in the group have now moved to the
plenary agenda of the Sub-Commission,
including military tribunals, discrimination in
the criminal justice system, and the
accountability of United Nations peacekeeping
and peace enforcement officers. As aresult of
the progression of studies and reports to the Sub-
Commission, many of the presentations this year
in the Working Group were exploratory factual
reports, with limited analysis of the relationship
between the issues raised and international
human rights law. Further, no standard-setting
activities were undertaken by the Working
Group this year.

The Working Group on the
Administration of Justice had a lengthy agenda
for consideration. The substantive agenda items
for this session of the Working Group included:
(2) issues relating to the deprivation of the right
to life, with special reference to the imposition
of the death penalty; (2) prison privatization; (3)
improvement and efficiency of the judicial
instruments for the nationa protection of human
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rights and their international impact; (4)
domestic implementation of the obligation to
provide domestic remedies; (5) transitional
justice: mechanisms of truth and reconciliation;
and (6) other issues, including discriminatory
rules of evidence, and current trends in
international criminal justice

Under the topic of deprivation of life,
Mr. Guissé presented a follow-up report on the
death penalty to a presentation made last year.
This update included the number of countries
presently maintaining the death penalty. A
member of the Working Group noted that
execution of criminals who were under the age
of 18 at the time of the offense is a violation of
customary international law. Other members of
the Working Group stated that the death penalty
should never be carried out in public, that use of
the death penalty to get rid of political enemies
should be considered unacceptable, that
national sovereignty may not be used to shield
states from their international human rights
obligations, and that life imprisonment should
be used instead of the death penalty.

Prison privatization was also addressed
under this agenda item. Miguel Alfonso
Martinez (expert from Cuba) presented an ora
report on this topic and provided an overview of
the various rational es that states use to support
prison privatization, aswell as some of the
human rights implications of privatization. He
also noted the applicable standards of treatment
for prisoners and surveyed state practice with
regard to privatization or future privatization
plans. Alfonso Martinez recommended that this
subject be authorized for study by a higher
body, but in light of the previous decisions of
the Commission indicating that it was not
convinced of the usefulness of such a study, that
the Working Group keep the issue under
consideration for another year.

Under the agenda item of domestic
implementation of the obligation to provide
domestic remedies, Ms. Hampson provided a
report and noted that while most states have
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ratified international human rights instruments,
the international community continues to
receive reports of serious human rights
violations. She concluded there is a great need
for training judges as to the applicable
international legal obligations. Other Working
Group members noted the disparities in some
countries between the rich who have access to
the courts, and the poor who may be denied
access. Additionally, comments were made
regarding the need to move toward
complementary national and international
systems regarding provision of domestic
remedies. NGO observers commented on the
issues that arise in indigenous communities
regarding the criminal justice system. Ms.
Hampson clarified later that her working paper
is not solely focused on the criminal process, but
on what an individual can do in order to achieve
an effective domestic remedy.

Ms. Motoc provided an oral
presentation on “Transitiona justice:
mechanisms of truth and reconciliation,” in
which she reviewed relevant basic institutions,
as well as the function and limitations of these
mechanisms. She concluded by noting that
often a single mechanism of transitional justice
in a country is not enough. Further, that results
vary from country to county and that sometimes
it is helpful to have concurrent truth commission
type mechanisms and international courts, as
well as national commissions and national
courts.

Under the agenda item of “Other
issues,” Ms. Hampson raised the problem of
discriminatory rules of evidence in rape and
sexual assault cases. She noted that there are
problems related to both the general rules of
evidence, as well as the specific rules of
evidence. Other Sub-Commission members
noted that sexual exploitation of minorsis aso a
problem in this regard, when the accused are
family members. Ms. Rakotoarisoa plans to
submit a working paper on this subject at the
next session.
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Current trends in international criminal
justice were aso discussed under this agenda
item. Mr. Guissé presented some thoughts that
he had on the international criminal justice
system, its present status, and the direction that
it should pursue for development. He reviewed
the creation of the ad hoc criminal tribunas, as
well as the International Criminal Court. Mr.
Guissé suggested that it was important to ensure
that the ICC Statute did not dilute international
law. In thisregard, he proposed that the
Working Group should be considering changes
in the international justice system pursuant to its
mandate, which is to consider the emergence
and evolution of present practices of
international justice. Mr. Guissé offered to
prepare a presentation for future sessions with a
summary table of al the internationa criminal
justice decisions and developments that are
taking place during this period. Other Working
Group members noted that another
consideration of this study might be national
criminal jurisdictions exercising jurisdiction
over foreigners. NGO observers commented
that there were many NGOs that are focusing on
ICC issues and that it might be helpful for this
study to be prepared in consultation with
experts.

During its final session the Working
Group adopted its provisional agenda for next
year, which will include continuation of the
agenda items covering deprivation of life,
privatization of prisons, domestic
implementation of the obligation to provide
domestic remedies, and transitional justice.
New agenda items will include current trends in
international penal justice and witnesses and
rules of evidence. It was decided to combine
the medical secrecy rules and discriminatory
rules of evidence into one agenda item for next
year, with a working paper submitted by Ms.
Rakoatarisoa. Ms. Hampson offered to provide
a compl ete presentation on “The domestic
implementation in practice of the obligation to
provide domestic remedies.” Ms. Motoc will
continue her work on Transitional Justice, and
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Mr. Guissé will present his report on the
overview of international criminal justice
developments.

This session of the Working Group on
Administration of Justice both continued work
from last year, and saw the proposal of some
new projects. Overall, there was no coherent
focus to the work of this sessional Working
Group, and the time devoted to various agenda
items did not alow them to be discussed in
sufficient detail. It may be beneficia for the
Administration of Justice Working Group to
reduce the size of its agenda, reconsider its
methodology, and consider authorizing working
papers on related topics in order to provide
more comprehensive coverage to particular
areas of concern. Further, it would be helpful if
the working papers and reports were structured
in such a manner so as to include more analysis
of their relationship to human rights law, rather
than simply focusing on factual situations in the
administration of justice.

C. Working Group on Minorities

The Working Group on Minorities has
been, since its inception, one of the best
examples of how a human rights working group
can be effectively organized and run. In 2002
the Working Group convened for its sixth
session from 27 to 31 May. This Working
Group is asubsidiary body of the Sub-
Commission and was authorized by the
Commission on Human Rights in its resolution
1995/24 of 3 March 1995, and endorsed by the
Economic and Socia Council in its resolution
1995/31 of 25 July 1995. By decision 1998/246
of 30 July 1998, the Economic and Social
Council extended the mandate of the Working
Group with aview to its holding one session of
five working days annually.

In accordance with its mandate, the
Working Group is expected to:
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(a) review the promotion and
practica realization of the
Declaration on the Rights of
Persons Belonging to National
or Ethnic, Religious and
Linguistic Minorities; (b)
examine possible solutions to
problems involving minorities,
including the promotion of
mutual understanding between
and among minorities and
governments; and (c)
recommend further measures, as
appropriate, for the promotion
and protection of the rights of
persons belonging to national or
ethnic, religious and linguistic
minorities.

At its eighth session, Mr. Asbjern Eide
(expert from Norway) was re-elected as
Chairperson-Rapporteur. Other members
included Mr. José Bengoa (expert from Chile),
Mr. Vladimir Kartashkin (expert from Russia),
Mr. Soli Sorabjee (expert from India), and Mrs.
Leila Zerrougui (expert from Algeria).
Representatives of 52 governments, 62 NGOs,
two UN organizations, one inter-governmental
organisation and 42 scholars from educational
institutions attended this year’'s session.

The main purpose of the Working
Group is to propose constructive solutions to
various problems faced by minority peoples.
The Group has taken a topic-by-topic approach,
focusing on matters such as intercultural and
multicultural education for minorities, the role
of the mediain regard to minorities, and
generaly on constructive ways to handle
situations involving minorities. Each year
several working papers prepared by members of
the group or outside experts have been available
to the group, enabling arich, informative
discussion of relevant issues. During its session
this year, the Working Group considered four
principal themes: (1) reviewing the promotion
and practical redlization of the Declaration on
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the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities; (2)
examining possible solutions to problems
involving minorities, including the promotion of
mutual understanding between and among
minorities and governments; (3) recommending
further measures, as appropriate, for the
promotion and protection of the rights of persons
belonging to national and ethnic, religious and
linguistic minorities; and (4) determining the
Working Group's future role in promoting and
protecting the rights of minorities.

The session this year began with
contributions from NGO’ s and others,
highlighting problems faced by particular
minority groups in different parts of the world,
including Kurds in Irag; conditions in Gujarat,
India; armed conflict areas in Sudan and
Chechnya; peace building effortsin Sri Lanka;
Ethiopia; the plight of Roma and Albanian
minorities;, Bahais in Iran; small- scale fisher
peoples in Africa and Asia (more than 100
million who depend entirely on fish for their
livelihoods); Haitian descendants in the
Dominican Republic; the Baluchi people in
Pakistan; the Welsh-speaking minority of
Wales, the Bhutanese Nepali-speaking refugees
in Nepal; Greek members of the Turkish
Muslim minority; former Y ugoslavia; Hmong
minority children in Laos; the Basgue minority
in Spain; and the Pygmy people in the Congo.

The Working Group then had a detailed
thematic discussion on autonomy and
integration, followed by regional developments
in the Americas and Africa, based on seminars
held in those regions. Views expressed during
the discussion on autonomy included promoting
effective participation of minorities in decision-
making processes, establishing minority
ombudsmen in some types of institutions, giving
minorities a voice but not a veto concerning
democratically adopted legidation, cautioning
that autonomy would be hard to accept if it was
imposed and not designed according to the
wishes of the concerned minority, balancing
autonomy with self-determination wishes, and
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suggesting that possible future initiatives might
be alegally binding document on autonomy and
the establishment of a High Commissioner for
Autonomy. Mr. Bengoa commented that in his
view, autonomy was becoming the preferred
approach by minorities as the demand for
secession decreased. He therefore suggested the
need for legal analysis and a code of conduct
concerning autonomy.

With regard to Europe, an interesting
discussion occurred in the Working Group on
so-called kin-state policies in regards to
minorities living in neighboring states. A recent
law adopted in Hungary concerning ethnic
Hungarian groups abroad was used as an
example. Concern was expressed that the
Hungarian law had extraterritoria effects and
that it granted unequal economic and social
benefits, not simply cultural rights. A recent
memorandum of understanding between
Hungary and Romania had significantly reduced
some of the tensions regarding this particular
law, but similar laws present similar issues.
Views expressed included: that such laws should
not be adopted without first consulting the
concerned countries, that the question was
relevant to many countries; that non-binding
guidelines would be helpful since not all aspects
of the issue were addressed by international law;
that special benefits provided by kin-states
could cause instability in the home or host state;
that focus should & so be given to the benefits of
these laws for the minority concerned, not
simply the effects on state sovereignty; and that
the work on guidelines would best be started in
Europe where the problem was most topical.
The Chairman-Rapporteur recommended that
the OSCE High Commissioner for Minorities
take the initiative in drafting such guidelines,
that the Hungarian law was important because it
might serve as a precedent for other kin-states,
that there was an urgent need for clear
guidelines and that the Working Group would
follow the issue closely.



ACLU INTERNATIONAL CIVIL LIBERTIES REPORT

The Working Group aso began this
year a multi-year review of development issues
affecting minorities. In particular, views were
expressed regarding: the rights of minorities to
economic development programs; overcoming
exclusion, discrimination and poverty of
minorities; the need to mainstream minority
rights into development; the lack of
implementation of the right to participate
effectively in decisions at the national and
regiona levels, and the need to increase the
collective knowledge of minorities so that any
participation is meaningful and fully informed.

The Working Group decided that its
main task at next year’s session would be to
begin drafting a code of conduct on
implementation of the Declaration on the Rights
of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities. In
addition, it will study in greater depth the
development issue and will promote further
contacts with regional mechanisms and
encourage training programs for minorities.

The Working Group aso visited the
country of Mauritius during the year at the
invitation of the government and one of the Sub-
Commission’s previous members, Mr. J. Yeung
Sik Y uen, and produced a separate report with
key conclusions and recommendations from that
visit. Because of UN limits on the number of
pages in documents, the Mauritius visit was not
included in the main report of the Working
Group, athough it was mentioned in the
presentation of the Group’s report to the Sub-
Commission. This visit was the first of its kind
by the Working Group. The objectives were to
draw lessons from the experiences of Mauritius
with regard to good practices of group
accommodation in a multicultural society, as
well as to explore integrative and autonomous
approaches and practices with respect to
minority protection in that country. The
Working Group visited the main idand of
Mauritius on September 8 through 10th as well
as Rodrigues Island, which assumed autonomous
governing structure, on September 7". Among
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the suggestions and recommendations made by
the Working Group were the collection of
disaggregated data and information on
disadvantaged groups in order to improve
designs for future policy for minorities, to
encourage greater cultural education and
awareness, to improve facilities at primary
school levelsin marginalized areas, and to
exercise caution in promoting tourism and other
development projects in minority communities.
In addition, the Working Group recommended
further strengthening of the National
Commission on Human Rights by dealing with
individual complaints, establishing a system of
early warning, and analyzing implementation of
legidation, the electoral system and the
educational system, and appropriate police
training.

The Sub-Commission in its resolution
adopting the Working Group’s report this year,
welcomed the Working Group's practice of
reguesting its members and others to prepare
papers on thematic issues, noted that 2002
marks the tenth anniversary of the adoption of
the Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and
Linguistic Minorities, recommends additional
pamphlets in additional languages be prepared
on minority resource materials, and that
consideration be given to holding an
international year for the world’'s minorities and
to the possible establishment of a voluntary trust
fund to facilitate the participation in the
Working Group of minority representatives and
experts from developing countries and for the
organization of other activities relating to the
protection of minorities.

The Sub-Commission also requested in
this resolution that Mr. Asbj?rn Eide update his
study on peaceful and constructive approaches
to situations involving minorities (progress
report in 2003 and final report in 2004), and
recommended that the Commission consider
establishing a Special Rapporteur or Specia
Representative on minorities. Additional
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seminars are recommended for Asia, the Baltics,
and in Afro-descendant regions.

D. Working Group on Indigenous
Populations

The Working Group on Indigenous
Populations held its twentieth session from 22-
27 July 2002 in Geneva. The Working Group
first began holding annual sessionsin 1982 after
ECOSOC authorized the Sub-Commission to
establish an annual Working Group on
Indigenous Populations with a two-part
mandate: (1) to review developments pertaining
to the promotion and protection of human rights
and fundamental freedoms of indigenous
peoples; and (2) to give attention to the
evolution of international standards concerning
indigenous rights. The Working Group consists
of five Sub-Commission members: Mr. El
Hadji Guissé (expert from Senegal); Ms.
Francoise Jane Hampson (expert from the
United Kingdom), Mr. Miguel Alfonso
Martinez (expert from Cuba); Ms. Antoanella
lulia Motoc (expert from Romania); and Mr.

Y 0zo Y okota (expert from Japan). Participation
at the 2002 Working Group meeting was
noteworthy with atotal of 1,076 accredited
participants, including 43 member and non-
member state observer delegations, 6
representatives of United Nations bodies and
specialized agencies, 170 representatives of
indigenous and non-governmental organizations,
as well as participants from academic
institutions and other organizations.

The twentieth session was remarkable
not for substantive developments relating to the
Working Group’s mandate, but rather for
evaluation of its working methods and role
within the UN system, development of a
substantive work plan, and procedural
modifications that will be implemented during
the next session to improve the efficacy of the
Working Group. At the opening meeting,
Miguel Alfonso Martinez was elected
Chairperson-Rapporteur of the Working Group.
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In assuming this position, Alfonso Martinez
remarked, “thisis not a celebratory year for the
Working Group in light of the first successful
meeting of the UN Permanent Forum on
Indigenous Issues (Permanent Forum) in May of
2002.” Indeed, the creation of the Permanent
Forum is viewed by some governments, as well
as other observers, as an opportunity to end the
Working Group in order to prevent possible
duplication of activities addressing indigenous
issues within the UN system. ECOSOC will be
undertaking a review in 2003 of al United
Nations mechanisms, procedures, and programs
concerning indigenous issues, including the
Working Group. Members of the Working
Group concluded that with the beginning of the
Permanent Forum there indeed existed a “real
danger” that the Working Group mandate could
be cancelled and terminated. Hence, while the
official theme of this year’s Working Group was
“Indigenous peoples and their right to
development,” due to overriding concerns
regarding the future of the Working Group,
much of the discussion centered around
reflection on past accomplishments, and visions
for the future of the Working Group, including
specific agenda items addressing the future
working relationship of the Permanent Forum,
the Special Rapporteur on the situation of
human rights and fundamental freedoms of
indigenous people, and the Working Group.

In keeping with the Working Group’s
mandate, substantive agenda topics for the
twentieth session included a review of recent
developments, discussion of the right to
development, and standard-setting activities. In
reviewing recent developments pertaining to
promotion and protection of human rights and
fundamenta freedoms, indigenous
representatives recounted for the Working
Group some of the serious issues facing
indigenous populations including: (1) denial of
the right to self-determination and issues
relating to recognition of indigenous peoples;

(2) the effect of extractive industries and mega-
development projects on indigenous
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communities, and the need for free, prior, and
informed consent prior to commencement of
these projects; (3) state militarization on land of
indigenous communities; (4) specia problems
relating to promotion of indigenous languages
and education; (5) land and natural resources
issues, including the imposition of externa land
tenure and titling regimes on indigenous lands,
environmental exploitation of land and
resources by state governments and
corporations, and eviction from ancestral lands
without compensation; and (6) the right to a
religion. State observer delegations responded
in some instances by drawing attention to areas
where they had taken measures to address
concerns raised by their indigenous populations.

Discussion of indigenous peoples’ right
to development centered around the concept of
the need for “free prior and informed consent”
for development projects, as well as the
interrelationship between the right to
development and the right to self-determination.
Indigenous representatives also spoke of the
need to balance the negative aspects of
globaization with the sharing of benefits, and
requested that multilateral aid agencies be held
accountable for environmental damage caused
by external development projects. The World
Bank also contributed to the discussion and
stated that the World Bank policy on indigenous
populations and development projects is under
revision.

Standard-setting activities were also
discussed, and many speakers lamented that the
draft declaration on the rights of indigenous
peoples has still not been adopted.  Suggestions
for future standard-setting activities of the
Working Group were also presented, and
included creation of standards addressing: (1)
relations between indigenous peoples and
extractive industries; (2) intellectual property
rights of indigenous peoples; (3) environmental
and development policy guidelines; (4)
indigenous health; (5) juvenile justice; and (6)
guidelines for political participation of
indigenous communities. Members of the
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Working Group noted that the mandate of the
Working Group as far as standard-setting
activities are concerned is far from complete, as
evidenced by the status of the draft declaration.
Hence, a consensus quickly emerged that the
future of the Working Group must include
standard-setting on a variety of issues related to
indigenous populations. Working Group
members also encouraged incorporation of the
work of academics and external expertsin
future standard-setting by the Working Group.

Agenda topics relating to the assessment
of the effectiveness of the Working Group and
its future role in the UN system were regarded
with great urgency at the twentieth session. In
reviewing the past successes and visions for the
future of the Working Group, the Indigenous
Caucus presented a strong statement of support
for the continuation of the Working Group and
called upon the Working Group to strengthen its
standard-setting activities. Other indigenous
speakers noted benefits that have resulted from
the creation and functioning of the Working
Group including indigenous capacity-building,
information sharing, construction of a
knowledge base, creation of a space where
indigenous peoples can freely inform the
international community and their state
delegations about issues affecting their
communities. Former Chairperson-Rapporteur of
the Working Group, Erica-Irene Daes, made a
presentation reviewing the history and
accomplishments of the Working Group and her
ideas for its future. The Working Group
decided to honor Ms. Daes by declaring her an
honorary member of the Working Group in
recognition of her many years of service to the
Working Group. The Sub-Commission later
endorsed this decision by making her an
honorary Working Group member for life.

The future working relationship of the
Permanent Forum, the Special Rapporteur, and
the Working Group was discussed at length.
Almost all speakers stated that the mandates of
the three bodies are not necessarily duplicative,
but rather, complementary. The Permanent
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Forum Chair, Ole Henrik Magga, made a
presentation on the status of the Permanent
Forum. He stated that the Permanent Forum
presently lacks a secretariat and a budget, and
cannot begin to fulfill its own mandate until
those issues are resolved by ECOSOC. Special
Rapporteur, Rodolfo Stavenhagen, observed
that the three bodies had distinct mandates and
he encouraged the three mechanisms to work
together in a coordinated way. Indigenous
groups repeatedly stressed that the Working
Group was unique and must be maintained
because it provides crucial access to the UN for
indigenous groups. Among indigenous
representatives the perception exists that the
composition of the Permanent Forum, with eight
government representatives and eight
indigenous experts will be subject to the veto of
state representatives, and may operate so as to
deny indigenous groups open access to the UN.
Member states commenting on the future of the
Working Group either expressed support for the
continuation of the Working Group or stated
that they would withhold judgment pending the
planned ECOSOC review in 2003.

Working Group members underlined the
importance of relaunching the Working Group
and imbuing it with a new energy. The Working
Group agreed that the establishment of these
two new bodies should serve as a catalyst for
thorough reflection and consideration of new
and improved working methods. The Sub-
Commission expressed its support for the
Working Group by adopting a resolution
expressing its full support for the continuation of
the Working Group, and requested that the
Commission on Human Rights endorse the view
that there is a continuing need for the Working
Group on account of its unique mandate, which
is distinct from that of the Permanent Forum
and the Specia Rapporteur.

The Working Group report and
recommendations for the future evince the
Working Group’s genuine desire to reinvigorate
its mandate and work. The Working Group
report concluded that it was necessary to
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“thoroughly explore practical steps to establish
and expand cooperation among the three bodies
now existing within the United Nations in the
sphere of indigenous issues.” Actions taken to
fulfill this commitment included a decision to
explore at its twenty-first session the ways and
means to develop cooperation with the
Permanent Forum, as well as preparation of two
working papers exploring coordination with the
Permanent Forum and the Specia Rapporteur.

Pursuant to the recommendations of the
Working Group, the substantive work will be
more coordinated and focused during the next
session. The theme from the twentieth session,
“Indigenous peoples and their right to
development,” will be further explored both
through the relationship with next year’s official
theme, “Indigenous peoples and globalization,”
as well as through follow-up working papers by
members of the Working Group. Additionaly,
prior to the next annual meeting, a working
paper on the theme will be prepared to serve as
framework for discussions. The new attention to
the substantive work plan should improve the
focus and quality of discussions at the twenty-
first session, as well as enhance standard-setting
activities regarding indigenous peoples and
development projects. Some of the elements of
the work plan for the coming two years include:
(1) Requesting creation of indigenous
development indicators by UN bodies; (2)
Organization of a seminar on the practices of
transnational corporations affecting the rights of
indigenous peoples; and (3) Preparation of two
working papers on relevant topics including
draft guidelines for transnational corporations
activities and indigenous communities, and
indigenous peoples’ relationship to extractive
industries.

With a view toward the importance of
the Working Group’s mandate, efforts are also
underway to accelerate the Working Group's
standard-setting activities. The Sub-Commission
passed a resolution requesting two working
papers to be presented at the next session. One
paper will provide alist of standard-setting



ACLU INTERNATIONAL CIVIL LIBERTIES REPORT

activities that might be developed by the
Working Group at future sessions. A second
working paper will review the most important or
controversial provisions of the draft declaration
on the rights of indigenous peoples. Finaly, a
list of possible new studies to be undertaken by
Working Group members in the future will also
be prepared.

The Working Group also took concrete
steps to improve its working methods. The
existing meeting structure has resulted both in
repetitious interventions on multiple agenda
items, and a generd lack of organization,
making it difficult to analyze the information
presented. In future sessions, the general debate
will be structured on the basis of issues raised at
the prior session, and the Chairperson-
Rapporteur will encourage indigenous
participants to cluster their statements around a
particular topic in order to facilitate dialogue
with members of the Working Group and states.

The conclusions and recommendations
of the Working Group reveal its commitment to
renewing its work. The streamlined organization
and procedures for the twenty-first meeting, the
important relationship between this year's theme
and next year’s theme, and the focus on
identifying future standard-setting priorities are
welcome changes and should be commended.
When the mandate of the Working Group is
considered alongside the strong support of the
indigenous community and some states for the
Working Group, and the still tenuous status of
the Permanent Forum, it is clear that in the near
term, the work of the Working Group must
continue. This position is reflected both in the
report of the Working Group, as well asin the
Sub-Commission’s recommendations to the
Commission.

E Working Group on
Contemporary Forms of
Slavery

The Working Group on Contemporary
Forms of Slavery is the only mechanism in the
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UN system for monitoring compliance with
several multilateral human rights treaties
relating to slavery and davery-like practices.
This Working Group has taken the initiative in
developing programs of action against the sale
of children, child prostitution, and child
pornography; on child labour; on prevention of
the traffic in persons and the exploitation of the
prostitution of others; and on economic
exploitation including the rights of domestic

and migrant workers, bonded |abour, forced
labour, and slavery-like practices in armed
conflicts. This year marked the 10™"
anniversary of the Programme of Action for the
Prevention of the Sale of Children, Child
Prostitution and Child Pornography.

The Working Group is a subsidiary
body of the Sub-Commission and Commission
and was established pursuant to Economic and
Socia Council decisions 16 (LVI) and 17 (LV1)
of 17 May 1974. It was established in 1975 and
has met regularly before each session of the
Sub-Commission. This Working Group’s
mandate is to:

review developmentsin the
field of davery, the dave trade
and the dlavery-like practices,
of apartheid and colonialism,
the traffic in persons and the
exploitation of the prostitution
of others, as defined in the
Slavery Convention of 1926,
the Supplementary Convention
of 1956 on the Aboalition of
Savery, the Slave Trade, and
Institutions and Practices
Similar to Slavery, and the
Convention of 1949 for the
Suppression of the Traffic in
Persons and of the Exploitation
of the Prostitution of Others.

In 2002, the Working Group on
Contemporary Forms of Slavery convened for
its twenty-seventh session from 27 to 31 May.
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This year the Working Group elected Mrs.
Halima Embarek Warzazi (expert from
Morocco) as Chairperson-Rapporteur. The
other members of the Working Group were Ms.
Barbara Frey (alternate from the United States),
Mr. Stanislav Ogurtsov (expert from Belarus),
and Mr. Paulo Sérgio Pinheiro (expert from
Brazil). No representative from the Asian
region was able to attend this year's session
(Mr. Goonesekere from Sri Lanka, the prior
representative was not relected by the
Commission in April and no substitute
representative from Asia was available on short
notice). Several representatives of governments
and NGOs also attended the 2002 session of the
Working Group.

In addition, the Vice Chairperson of the
Committee on the Rights of the Child attended
the Working Group’ s session, and updated those
in attendance on the work of the Committee.
The Committee and Working Group noted that
cooperation was indispensable between their
respective organizations.

This year the Working Group paid
priority attention to the topic of exploitation of
children, particularly in the context of
prostitution and domestic servitude. The
Working Group listened to a number of
interventions regarding child exploitation,
including testimonies concerning the trafficking
of girls from Nigeriato Italy, through African
countries such as Gabon and other countries
such as the United Kingdom,; trafficking from
Indiato Nepal and Bangladesh; and trafficking
from Zambia and the Democratic Republic of
the Congo to other countries. A project in
Guatemala was addressed, offering help to street
girls who had become prostitutes.

Domestic servitude abuses involving
children were aso explored in Uganda, the
Philippines, India, Haiti and concerning child
camel jockeys in the United Arab Emirates and
other Gulf countries.

On 14 August the Sub-Commission,
taking note of the report of the Working Group,
adopted a resolution calling upon States to
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recognize that human trafficking is a gross
violation of human rights and fundamental
freedoms and, hence, to criminaizeit in al its
forms; to provide protection, assistance, and
temporary residence permits to victims that are
not contingent on their cooperation with the
prosecution of their exploiters, as articulated in
articles 6, 7, and 8 of the Protocol to Prevent,
Suppress and Punish Trafficking in Persons,
Especially Women and Children, supplementing
the United Nations Convention against
Transnational Organized Crime. The resolution
also recommended the creation of special
observatories at the national and regional levels
to gather information from non-governmental
organizations and individuas with relevant
expertise in order to further the goals of the
Programme of Action on the Traffic in Persons
and the Exploitation of the Prostitution of
Others; called upon United Nations bodies and
agencies to develop and implement codes of
conduct that prohibit all forms of sexual
exploitation by United Nations employees and
contract workers and humanitarian aid workers,
and recommended that the General Assembly
consider declaring a United Nations year
against trafficking in persons, especially
women, youth, and children.

The Working Group decided that its
principal theme for 2003 will be the issue of
contemporary forms of slavery related to and
generated by discrimination, in particular,
gender discrimination, focusing attention on
abuses against women and girls, such as forced
marriages, early marriages, and sale of wives
and in 2004 the theme will be forced labour.

F Working Group on
Communications

The Working Group on
Communications convened immediately after
the conclusion of the Sub-Commission’s session
in order to consider confidential
communications alleging gross violations of
human rights. The contents of the Working
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Group’s report remain confidential and will be
transmitted to the Commission’s Working

Group on Situations for consideration prior to
the Commission session in March-April 2003.

VIl.  The System in which the Sub-
Commission Oper ates

A systems analysis of a complex legal or
political structure can sometimes offer insights
with regard to its functioning and prospects.
Severa aspects of the Sub-Commission’s
activities illustrate classic system properties and
may suggest some areas for evaluation, reform,
and/or advocacy for human rights scholars and
activists. While a comprehensive anaysis of the
Sub-Commission as a system is beyond the
scope of this article, the authors would like to
offer a few observations of the Sub-Commission
in the context of its 54" session to illustrate
some areas where a more extensive systems
analysis might prove useful.

The present Working Groups of the
Sub-Commission illustrate the different stages
of growth and evolution of such institutions
within alarger system. The Working Group on
Indigenous Populations, having developed its
modalities over the last 20 years and having
completed its original task of adopting a draft
declaration on indigenous peoples, is how
struggling to find anew mission. A new
Working Group at the Commission has taken
over the task of reviewing and adopting the
draft declaration. The Sub-Commission and its
parent bodies (ECOSOC and the Commission)
must now consider whether the Sub-Commission
Working Group should be continued and
reformulated in new directions, or whether its
mandate should be terminated. The Sub-
Commission’s Working Group on Contemporary
Forms of Slavery has alonger history and
initially had a strong sense of its objectives, but
in recent years has struggled to find its way.
Other Sub-Commission Working Groups, under
new or shorter-term mandates, do not have a
long ingtitutional history to build upon and are
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seeking ways to structure their agenda and
proceedings in an effective manner. A useful
systems analysis of the Working Group structure
might include an identification of key
components or modalities which have been most
successful for Working Groups in the past, key
criteria or approaches recommended for future
groups, and an evaluation of different
information, lobbying, and presentation

strategies in the Working Group structure.

The growing collaboration of the Sub-
Commission with several of the human rights
treaty bodies illustrates another characteristic of
systems which could offer a useful example of
building productive, integrated relationships
with other human rights bodies. The Sub-
Commission has now undertaken severd in-
depth studies of topics requested by the
Committee on the Elimination of Racid
Discrimination (CERD). A topic reguested by
the Committee on Economic, Social and
Cultural Rights has aso recently been assigned
to a Sub-Commission member. Members of the
Committee on the Rights of the Child attended
this session’s Working Group on the
Contemporary Forms of Slavery. This year the
Sub-Commission also met in a joint session with
CERD on the issue of discrimination based on
work and descent — an exchange where
members of both bodies expressed views and
explored ways to collaborate without
duplicating efforts. Soon after the joint session
CERD issued its general recommendation XXI1X
on article 1, paragraph 1, regarding
discrimination based on descent.

The phenomenon of “soft law” is
characteristic of a so-called “emergent
property” of asystem. The human rights
movement as a whole, as well as the Sub-
Commission in particular, has taken increasing
advantage of soft law approaches to developing
and implementing human rights norms. In the
present Sub-Commission proceedings the work
on the “Norms of Responsibility of
Transnational Corporations and Other Business
Enterprises with Regard to Human Rights”
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illustrates the development of a set of standards
where soft law approaches have been purposely
incorporated from the beginning, in order to
codify principles that can be implemented more
quickly than the traditional treaty-based
timeline. A review of the different ways and
degrees of effectiveness in which soft law
approaches have emerged in the human rights
field, in particular through the Sub-Commission
and Commission, might prove useful for those
launching new norm-setting activities in the
future.

Observing the flow characteristics of
systems can also lead to some insights into how
a structure is functioning and where it can be
improved. For example, aflow of refugees
between different countries and regions of the
world can be linked to human rights problems
and has human rights consequences. The
different studies and projects concerning
refugees in the Sub-Commission’s proceedings,
are indicative of how important this problem of
the large scale movement of people can be from
a human rights perspective. Similarly, one can
see how aflow of information that has
historically occurred between various bodies
within the human rights movement might be
linked to human rights causes and human rights
impacts.

Some have argued that the types of
socia problems addressed in economic, social
and cultural rights are by their nature more
complex, multi-causal, and multi-dimensional
than other rights. This aspect of the Sub-
Commission’s work may aso be well-suited to a
systems analysis, particularly as it pertains to
the effectiveness of the Social Forum; the
efforts to include a broader base of participants
from more disciplines into economic, social and
cultural rights topics on the Sub-Commission’s
agenda; and the many examples in the Sub-
Commission’s work of attempting to add a
human rights perspective to other fields and
programs.

NGOs are also a classic example of a
“soft system actor” or “non-state” actor that can
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be a catalyst for change both between
components of a system and within a system. In
one sense NGOs are the “ curious grapevine”

that Eleanor Roosevelt originaly predicted

would be the most important force for
improvement of human rights throughout the
world. In another, very real sense, NGO's as
well as transnational corporations and global
terrorist organizations represent an evolutionary
adaptation which has changed the nature of the
international system itself, and to which that
system must adapt either explicitly or implicitly.
NGOs in the human rights field, in general, and
at the Sub-Commission, in particular, have had
agreat impact historically on the improvement

of human rights, but they are struggling to find a
meaningful voice at the present time. A study

of what has worked and what has not, as well as
what a systems analysis might suggest for
becoming more effective in the context of the
present structures, might prove useful.

The Sub-Commission has a so struggled
over the years to find a meaningful and
constructive role for itself vis-avis its parent
body, the Commission on Human Rights. These
struggles have created tensions, efforts to
remove or radically reform the Sub-
Commission, and limits to the Sub-
Commission’s agenda and proceedings. Certain
elements of the conflict are inherent in the Sub-
Commission’s role in the present system — a
system in which the Sub-Commission answers to
a parent body composed of nation states whose
human rights practices are being criticized in
aspects of the Sub-Commission’s work. The
election of Sub-Commission members reflects
that tension by combining classic vote-
collection politics, with a mixture of voting
motives (some are voting to select the most
effective candidates for promoting human
rights, while others may seek candidates who
will defend the human rights record of their
respective governments), amidst the search for
members who are experts and truly independent
from the governments who nominate and select
them. A systems analysis might reveal useful
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areas for reform or restructuring of the Sub-
Commission, as well asillustrate some of the
problems inherent in a system that has limited
independence from its parent body but that is
attempting to be critical of some of the actions
of the member countries of that parent body.

There are severa other aspects of the
Sub-Commission’s work that may be relevant
and worth deeper consideration from a systems
perspective. Among the relevant issues will be
basic questions of defining the system (e.g., the
U.N. system, the “international human rights
system”, the “international system generally”),
as well asthe real and desired inputs,
intermediate processing, and outputs.

VIIl. Conclusion

The Sub-Commission’s session was
again characterized by a diversity of important
topics and too little time. Several important
studies will be coming before the Sub-
Commission next year, but the Sub-
Commission’s future within the United Nations
system may also be atopic of discussion.
Meetings in the interim of the Commission on
Human Rights and the Economic and Social
Council may signal different, more limited roles
for the Sub-Commission, the moving of its
session to a different portion of the calendar, or
significant changes to some of its functions (for
example, the Working Group on Indigenous
Populations and the Social Forum). The impact
of the new High Commissioner and his first
twelve months may also be felt.

The changing nature of systems and the
resilience and adaptability of a system to
change has been well illustrated in the
proceedings of the Sub-Commission in the last
severa years. The Sub-Commission’s ability to
survive and prosper in the future will depend in
part on its ability to adapt to further change;
avoid rigidity in its structures and procedures;
and manage the natural tension between its
mandate, the interests of its parent body
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(including the interests of individual members
of that body), and the limited independence it
has been able to achieve within this complex
system.

The Sub-Commission is scheduled to
meet next in Geneva for its fifty-fifth session
from 28 July to 15 August 2003, with pre-
sessional Working Group meetings scheduled in
May 2003 (Working Group on Contemporary
Forms of Slavery and Working Group on
Minorities), July 2003 (Working Group on
Indigenous Populations), and with a possible
second session of the Social Forum in November
2003 or earlier.



